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§405.316

will be conducted by video teleconfer-
encing when:

(1) Video teleconferencing technology
is available,

(2) Use of video teleconferencing
technology would be more efficient
than conducting an examination of a
witness in person, and

(3) The administrative law judge does
not determine that there is another
reason why video teleconferencing
should not be used.

§405.316 Notice of a hearing before an
administrative law judge.

(a) Issuing the mnotice. After the ad-
ministrative law judge sets the time
and place of the hearing, we will mail
notice of the hearing to you at your
last known address, or give the notice
to you by personal service. We will
mail or serve the notice at least 75
days before the date of the hearing, un-
less you agree to a shorter notice pe-
riod.

(b) Notice information. The notice of
hearing will tell you:

(1) The specific issues to be decided,

(2) That you may designate a person
to represent you during the pro-
ceedings,

(3) How to request that we change the
time or place of your hearing,

(4) That your hearing request may be
dismissed if you fail to appear at your
scheduled hearing without good reason
under §405.20,

(6) Whether your or a witness’s ap-
pearance will be by video teleconfer-
encing, and

(6) That you must submit all evi-
dence that you wish to have considered
at the hearing no later than five busi-
ness days before the date of the sched-
uled hearing, unless you show that
your circumstances meet the condi-
tions described in §405.331 for missing
the deadline.

(c) Acknowledging the notice of hear-
ing. In the notice of hearing, we will
ask you to return a form to let us know
that you received the notice. If you or
your representative do(es) not ac-
knowledge receipt of the mnotice of
hearing, we will attempt to contact
you to see if you received it. If you let
us know that you did not receive the
notice of hearing, we will send you an
amended notice by certified mail.
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§405.317 Objections.

(a) Time and place. (1) If you object to
the time or place of your hearing, you
must notify the administrative law
judge in writing at the earliest possible
opportunity before the date set for the
hearing, but no later than 30 days after
receiving notice of the hearing. You
must state the reason(s) for your objec-
tion and propose a time and place you
want the hearing to be held.

(2) The administrative law judge will
consider your reason(s) for requesting
the change and the impact of the pro-
posed change on the efficient adminis-
tration of the hearing process. Factors
affecting the impact of the change in-
clude, but are not limited to, the effect
on the processing of other scheduled
hearings, delays which might occur in
rescheduling your hearing, and wheth-
er we previously granted to you any
changes in the time or place of your
hearing.

(b) Issues. If you believe that the
issues contained in the hearing notice
are incorrect, you should notify the ad-
ministrative law judge in writing at
the earliest possible opportunity, but
must notify him or her no later than
five business days before the date set
for the hearing. You must state the
reason(s) for your objection. The ad-
ministrative law judge will make a de-
cision on your objection either at the
hearing or in writing before the hear-
ing.

§405.320 Administrative law judge
hearing procedures—general.

(a) General. A hearing is open only to
you and to other persons the adminis-
trative law judge considers necessary
and proper. The administrative law
judge will conduct the proceedings in
an orderly and efficient manner. At the
hearing, the administrative law judge
will look fully into all of the issues
raised by your claim, will question you
and the other witnesses, and will ac-
cept any evidence relating to your
claim that you submit in accordance
with §405.331.

(b) Conduct of the hearing. The admin-
istrative law judge will decide the
order in which the evidence will be pre-
sented. The administrative law judge
may stop the hearing temporarily and
continue it at a later date if he or she
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decides that there is evidence missing
from the record that must be obtained
before the hearing may continue. At
any time before the notice of the deci-
sion is sent to you, the administrative
law judge may hold a supplemental
hearing in order to receive additional
evidence, consistent with the proce-
dures described below. If an adminis-
trative law judge requires testimony or
other evidence from a medical, psycho-
logical, or vocational expert in your
claim, the Medical and Vocational Ex-
pert Unit (see §405.10 of this part) will
provide an appropriate expert who has
not had any prior involvement in your
claim.

§405.325 Issues before an administra-
tive law judge.

(a) General. The issues before the ad-
ministrative law judge include all the
issues raised by your claim, regardless
of whether or not the issues may have
already been decided in your favor.

(b) New issues. Any time after receiv-
ing the hearing request and before
mailing notice of the hearing decision,
the administrative law judge may con-
sider a new issue if he or she, before de-
ciding the issue, provides you an oppor-
tunity to address it. The administra-
tive law judge or any party may raise
a new issue; an issue may be raised
even though it arose after the request
for a hearing and even though it has
not been considered in an initial or re-
considered determination.

(c) Collateral estoppel—issues pre-
viously decided. In one of our previous
and final determinations or decisions
involving you, but arising under a dif-
ferent title of the Act or under the
Federal Coal Mine Health and Safety
Act, we already may have decided a
fact that is an issue before the admin-
istrative law judge. If this happens, the
administrative law judge will not con-
sider the issue again, but will accept
the factual finding made in the pre-
vious determination or decision, unless
he or she has reason to believe that it
was wrong, or reopens the previous de-
termination or decision under subpart
G of this part.

§405.330 Prehearing conferences.

(a)(1) The administrative law judge,
on his or her own initiative or at your

§405.331

request, may decide to conduct a pre-
hearing conference if he or she finds
that such a conference would facilitate
the hearing or the decision on your
claim. A prehearing conference nor-
mally will be held by telephone, unless
the administrative law judge decides
that conducting it in another manner
would be more efficient and effective in
addressing the issues raised at the con-
ference. We will give you reasonable
notice of the time, place, and manner
of the conference.

(2) At the conference, the administra-
tive law judge may consider matters
such as simplifying or amending the
issues, obtaining and submitting evi-
dence, and any other matters that may
expedite the hearing.

(b) The administrative law judge will
have a record of the prehearing con-
ference made.

(c) We will summarize in writing the
actions taken as a result of the con-
ference, unless the administrative law
judge makes a statement on the record
at the hearing summarizing them.

(d) If neither you nor the person you
designate to act as your representative
appears at the prehearing conference,
and under §405.380(b), you do not have a
good reason for failing to appear, we
may dismiss the hearing request.

§405.331 Submitting evidence to an
administrative law judge.

(a) You should submit with your re-
quest for hearing any evidence that
you have available to you. Any written
evidence that you wish to be consid-
ered at the hearing must be submitted
no later than five business days before
the date of the scheduled hearing. If
you do not comply with this require-
ment, the administrative law judge
may decline to consider the evidence
unless the circumstances described in
paragraphs (b) or (c) of this section
apply.

(b) If you miss the deadline described
in paragraph (a) of this section and you
wish to submit evidence during the five
business days before the hearing or at
the hearing, the administrative law
judge will accept the evidence if you
show that:

(1) Our action misled you;

(2) You had a physical, mental, edu-
cational, or linguistic limitation(s)
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